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1 (whereupon, the following morning trial proceedings 

2 were had on the 9th day of October, 2013, to wit:) 

3 the COURT: Good morning, ladies and gentlemen. 

4 We're back on the record in Case No. CJ-2008-7969. 

5 Yesterday when we finished we were hearing the video 

6 testimony of Mr. James Lentz, and we will continue that th 

7 morning. 

8 MR. BAKER: Yes, your Honor. 

9 (whereupon, the video deposition testimony of Mr. 


10 

James 

Lentz 

was continued. Not on the record.) 


11 


(whereupon, 

the following bench conference was 

had 

12 

outside the 

hearing 

of the jury:) 


13 


MR. 

CLARK: 

we took 

this out yesterday, 43. 


14 


MR. 

baker: 

43 what? 



15 


MR. 

CLARK: 

43, 9 to 

44, 4. I think we took 

out 

16 

yesterday. 





17 


MR. 

baker: 

43 to 19 

is what I have written down. 

18 


MR. 

CLARK: 

That may 

be -- well, that may be 

my 

19 

error 

then. 





20 


MR. 

BAKER: 

43, 9 to 

44, 4. 


21 


MR. 

CLARK: 

That may 

be my error. 


22 


MR. 

BAKER: 

That's what I have. 


23 


MR. 

CLARK: 

I think we're okay. Sorry. 


24 


(Within hearing of the 

jury:) 


25 


THE 

COURT: 

Counsel, 

I would like to go ahead 

and 
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take a break at this point. It is 10:30, and I think our 
jurors could probably use a break at this point, so we're 
going to take a morning break. It is right at 10:30. we're 
in recess for 15 minutes. I would remind you: During the 
recess, do not discuss the case and do not form any opinions 
about the case. 

All rise while the jury exits. 

(whereupon, a short recess was had.) 

THE COURT: Counsel, you may be seated, we're back 
on the record in Case No. CJ-2008-7969. Ms. Cross, it is my 
understanding that during the break that you ran into Mrs. 
Bookout in the restroom. And I just wanted you, for the 
record and for the attorneys, to describe to me exactly what 
happened. 

JUROR CROSS: I was exiting the restroom as she was 
entering, and she gave me a thumbs-up gesture. 

THE COURT: Okay, were any comments made at all by 
Ms. Bookout? 

JUROR CROSS: NO. 

THE COURT: Were there any other jurors present 
when this happened? 

JUROR CROSS: There were other jurors in the 
restroom. I don't know if anyone observed it. 

THE COURT: All right. Ms. Cross, as a result of 
that, do you feel that has influenced you in any way 
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whatsoever as to what you may or may not do in this case 
ultimately? 

JUROR CROSS: No, I do not. 

THE COURT: Does anyone have any questions of Ms. 

Cross? 

MR. BEASLEY: No, ma'am. 

MR. JENNINGS: No, ma'am. 

THE COURT: Ms. Cross, if you wouldn't mind step 
outside again for just a moment. Thank you very much, 
(whereupon, Juror Cross exits the courtroom.) 

THE COURT: Counsel, I had indicated on the record 
that there would be no communications with the jurors in any 
way whatsoever. And I know that I did not say that includes 
gestures, but I would have thought that that would have been 
implicit in what I was saying. 

Again, Ms. Bookout if you see any of these jurors, 
and you will see them outside of this courtroom or in the 
restroom, number one, I suggest that you go down to another 
floor next time that you need to go to the restroom and not 
use this restroom on this floor. There are restrooms on 
every floor in this courthouse. 

Ma'am, I'm instructing you do not gesture, do not 
talk, make absolutely no comments either verbally or 
physically to any of jurors. Do you understand that? 

MS. BOOKOUT: Yes. I'm sorry. 

***** T HIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



8 


1 THE COURT: Thank you. Counsel, as a matter of 

2 fact, when the other family members come back, the Schwarz 

3 family members, tell them, too, that I want them to use a 

4 restroom on another floor not this restroom. 

5 MR. BAKER: Yes, ma'am. 

6 (whereupon, the jury returns to the courtroom.) 

7 THE COURT: we're back on the record in Case No. 

8 CD-2008-7969. The members of the jury are present as well 

9 as counsel and their clients. And we will resume the video 

10 testimony of Dames Lentz. 

11 MR. BAKER: I think it is only about 30 minutes, 

12 your Honor. 

13 THE COURT: Okay. 

14 (whereupon, the video deposition of Mr. Lentz was 

15 resumed. Not on the record.) 

16 MR. BAKER: Your Honor, we will also offer the 

17 exhibits associated with the testimony at a break. 

18 THE COURT: Okay. Thank you, sir. You may call 

19 your next witness. 

20 MR. BEASLEY: We call Trooper Duerson. 

21 THE COURT: Raise your right hand, please. 

22 (witness sworn.) 

23 

24 

25 
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JOHN WILLIAM DUERS ON. 

2 called as a witness, after having been first duly sworn, 

3 testified as follows: 

4 DIRECT EXAMIN ATIO N 

5 BY MR. BEASLEY: 

6 Q State your full name, please, sir. 

7 A John William Duerson. 

8 Q And by whom are you employed? 

9 A Oklahoma Highway Patrol, sir. 

10 Q Were you so employed on September 20 back in 2007? 

11 A Yes, sir. 

12 Q would you just give us a brief educational background 

13 starting with high school. 

14 A I graduated high school from Sapulpa High School in 

15 1991, attended some college, went to the military. And I 

16 just finished my degree in May of this year, and I'm 

17 currently studying for a master's degree at this time. 

18 Q in fact, I believe you have been studying as we're 

19 going this morning; is that correct? 

20 A Yes, sir. 

21 Q when were you hired as a state trooper? 

22 A May 31, 2006. 

23 Q Did you go through the normal trooper training? 

24 A Yes, sir. Four months of the academy. 

25 Q Tell the jury generally what that training existed 
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of, just a brief resume, of sort, of it. 

A It is basic CLEET block where you have your law 
instruction, you have driving, firearms, a lot of physical 
training. That's pretty much it. 

Q were you trained as an accident reconstructionist? 

A No, sir, not as a reconstructionist. 

Q Do troopers have personnel who are so trained as 
accident reconstructionists? 

A Yes, sir. There are some that have additional 
training. During the academy you get a basic accident 
investigation, going out and finding the evidence at the 
scene and documenting what is on the scene for the accident 
investigation pad that we use to turn in our accidents for 
the state. 

Q Am I correct that it takes special training to be 
qualified as an accident reconstructionist? 

A Yes, sir. 

Q Do you the call the -- I will call it the Bookout 

accident that occurred back in September of 2007? 

A Yes, sir. 

Q And who all responded to that call? 

A For the highway patrol, it was myself and Trooper 
Berkley Cash. I can't give you the names of everybody else 
that was there; EMTs, fire. 

Q As far as the troopers, it was you and Trooper Cash? 
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A Yes, sir. 

Q Do you recall where you were when you got the call 
about the accident? 

A we were on highway -- I can't remember the exact 
highway, 81, 82, working an additional crash, we were 
working a crash there when this call came out, and we had to 
come to this crash. 

Q Do you remember the approximate time when you got the 
cal 1 ? 

A It was 1830. 

Q About 6:30? 

A 6:30, somewhere in there. Yes, sir. 

Q who would have been the lead investigator on this 
Bookout investigation? 

A I was, sir. 

Q And when you arrived at the scene, was it still 
daylight? 

A Yes, sir. 

Q Tell the jury generally the location of this 
accident. They have seen some photographs of it already, 
lust tell us about that. 

A This accident was, if I will, near the intersection 
of US 69 and State Highway 150. It was actually coming off 
the off-ramp from US 69 going onto State Highway 150. It 
was on the south side of Highway 150. 
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1 Q Were any other officers, deputies, or any other type 

2 of officers on the scene when you arrived? 

3 A Yes, sir. 

4 Q what about ambulances and emergency-type personnel? 

5 A Yes, sir. There were two ambulances on scene. 

6 Q Were the occupants in the Bookout Camry still in the 

7 vehicle? 

8 A No, sir. 

9 Q Where were they when you got there? 

10 A They were -- both the driver and passenger were in 

11 the back of the ambulance. 

12 Q were they getting ready to be transported? 

13 A Yes. They were in separate ambulances. Let me 

14 clarify that. One was in one ambulance, and the other was 

15 in the other ambulance. 

16 Q Am I correct that you did not interview either Ms. 

17 Bookout or Ms. Schwarz at the scene? 

18 A I went to the passenger, which I can't remember which 

19 one. 

20 Q Ms. Schwarz. 

21 A Ms. Schwarz. She was in the back of the ambulance. 

22 I went to her ambulance. Trooper Cash went to the other 

23 ambulance, but there was no valid communication, if you 

24 will. I just learned the name and the injuries. I didn't 

25 have the a conversation with her. No. 
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Q Basically, in your observations of each of these 
persons, were they in any type of pain or discomfort to your 
knowledge? 

A Yes. Ms. Schwarz was complaining of a leg injury. 

Q Now, what was your role as an investigating officer 
at that point after you got there? 

A At that point, you gather all the information at the 
scene; the type of vehicle, the driver's names, addresses, 
the passenger's name and addresses. Then you go in and 
start gathering the physical evidence off the road; skid 
marks, damage to the vehicle, where the vehicle came to 
rest. 

Q were you made aware that the Camry was still running 
and the engine has been described as being revved up when 
the first person got to the scene? Did that information -- 
was that relayed to you? 

A I don't remember that. 

Q All right. Now, did you learn whether or not the 
occupants were wearing their seat belts? 

A Yes, sir. I learned that later on. That is how Ms. 
Schwarz -- her injuries occurred was from the seat belt. 

Q I'm going to show you a few photographs on the 
screen. And they are there for your use if you need to look 
at it. Let's look at Exhibit 6981. 

A Yes, sir. 

***** T HIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



14 


1 Q Would you tell the jury, sort of educate us on that. 

2 And I would represent to the court and to the jury these 

3 were not taken on the scene by the troopers, these were 

4 later photographs. 

5 A That would be the exit ramp off US 69 southbound. 

6 And as you come up, you have one lane that goes to the stop 

7 light and turn left or the merge lane that will take you 

8 onto the right onto State Highway 150 to the west. 

9 Q There where the stop sign is, what would that road 

10 be? 

11 A That's -- on the west side of US 69, that is 

12 considered State Highway 150. Once you cross under 69 and 

13 start to go east, it is considered Texana Road. 

14 Q Take a look quickly at 6845. This is going to be a 

15 little bit different perspective on the scene. Point us 

16 there to what we are looking at Trooper Duerson. 

17 A That is the same road that you were just looking at 

18 from the south looking north. 

19 Q All right, sir. Now, 6834, identify this for us. 

20 Sort of tell us exactly what we're seeing here. 

21 A The traffic island. Yes, sir, that's a concrete 

22 embankment, if you will, that just separates the two lanes. 

23 Q Tell the jury -- and I probably should have left it 

24 up -- which direction was the Camry traveling off of 69? 

25 A It was coming southbound, and then took this road 
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here. 

Q All right. I'm going to show you a diagram that you 
prepared yourself. There has been some markings on it, and 
I will represent to the court and the jury this was during 
his deposition. This is exhibit 5353. 

MR. TEAGUE: No objection. 

THE COURT: Okay. 

Q (By Mr. Beasley) while we're getting it the proper 
way, tell the jury exactly how you went about preparing this 
diagram. 

A This diagram is, for one, it is not an actual 
scale-to model. It is a representation of what was on the 
scene that way. Somebody can pick it up and look at it and 
have an idea of what I saw there that day. 

Q All right. And it shows a vehicle coming south, 
which would be the direction of the Camry; is that correct? 

A Yes, sir. 

Q And that would be the direction of travel; am I 
correct? 

A Yes, sir. 

Q Now, did you observe any skid marks there at the 

scene? 

A Yes, sir. 

Q And were those skid marks left by the Camry in your 
opinion? 
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1 A Yes, sir. 

2 Q would you tell the jury exactly -- first of all, were 

3 the skid marks heavy or light? How would you describe them? 

4 A Prominent. They were there. I could see them. Six 

5 years ago, I mean, I would say they were dark. 

6 Q Dark? 

7 A They were enough there that you didn't confuse them 

8 with anything else. 

9 Q in fact, if you said in your deposition that they 

10 were pretty heavy, would that be an accurate description? 

11 A Yes, sir. 

12 Q Did your measure the skid marks? 

13 A Yes, sir. 

14 Q Tell the jury how you did that. 

15 A when you measure the skid marks, you start where you 

16 can -- you walk back the road. You will see them heavy 

17 here, and you will walk back until you -- as far as you can 

18 go until you cannot see them, then you will mark that area 

19 and you will start from that point there and measure all the 

20 way to the middle of the right rear tire. 

21 Q Okay. 

22 A And that's how you get your measurement. 

23 Q Did you use any type of device to measure? 

24 A Yes, sir. we use it is called a Rolatape. 

25 Q We brought one. It may not be exactly the type that 
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1 you used, if it is not, I want you to tell the Judge. But 

2 is this similar to what you used? 

3 A Yes, sir. 

4 Q would you mind coming down and just describe how you 

5 went about measuring the skid marks. 

6 A Okay. 

7 Q And I will ask you if this is recognized for law 

8 enforcement and is this just the general way that it is 

9 done? is this the way it is normally done by troopers? 

10 A Yes, sir. what we do is we carry these in our car. 

11 You pull them out, make sure that you zero it out where you 

12 push this button on the here and it will zero out all the 

13 numbers. You find the end of the skid mark or where it 

14 starts that you can see. And you will lay it there and walk 

15 until you get to, say, the center of the tire. You stop, 

16 pick it up, read the number. Here, it was 9.1, and annotate 

17 that. 

18 Q is that to make sure it is an accurate measurement? 

19 A As accurate as we can be with these. Yes, sir. 

20 Q Fair enough. You can have a seat. On the diagram, 

21 Trooper, you show two marks; one from the right tire and one 

22 from the left tire; is that correct? 

23 A Yes, sir. 

24 Q Describe for the jury what they are seeing and point 

25 out to them on where the right mark starts and where it ends 
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and where the left mark starts and where it ends. 

A Yes, sir. Left tire was start making a mark right 

there, and that's where you start to measure. You measure 
it to the same point, the center of the rear tire, which is 
-- I don't have the narrative here. I believe it was 25 
feet from here to there. 

Q would that start of the mark before somewhere around 
what is called the fog line? 

A Fog line. Yes, sir. 

Q And would that include part of the shoulder? 

A Yes. That 25 feet is from where it is marked there 
on the road. That would be the entire distance of that 
mark. 

Q would this part from here to here be on the shoulder 
part? 

A Yes, sir. 

Q And from that point forward, the left tire mark would 
you describe that mark as compared to the right tire mark. 

A well, you can see it very well here on where it is on 
the roadway, when you go to here, it is in the dirt and the 
grass and you can see where it has gone over, so you include 
that. It is not leaving any rubber residue to leave a mark. 

Q Back to the right mark, could you break that down, 
for example, how much was from the fog line back to the 
vehicle on the right mark? 
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A Well, so we have a -- we are calling it a six-foot 
shoulder, so from here to here is six foot. From here to 
here would be -- you would have to take the point of rest 
minus the distance of the car, however long the car is, 
minus that you can figure that out from there to there. So 
if you have six feet here, let's call the car eight feet, 
we had 150 feet, so you have six feet. Let me see if I can 
figure it out in my head real quick. Give it a guess of 14 
feet maybe. 

Q So total would be 150 feet? 

A The 150 feet would be from the start to the tire, the 
center of the tire. 

Q Right. Did you find anything -- there is a term 
called yaw marks? 

A Yes, sir. 

Q Did you find any yaw marks there at the scene at all? 

A Not on this one. No, sir. 

Q Tell the jury the difference in a skid mark and a yaw 
mark and the significance of the difference. 

A Okay. A skid mark will be a solid line. There is no 
delineation of the mark. It will be a sold mark indicating 
a braking mark. 

A yaw mark will have -- as a car -- it is what we 
represent as a car that is in a turn or a slide where the 
weight shifts to the outside, you put a lot more weight on 
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1 there and you will have a darker mark there and it will fade 

2 to the inside telling you that the weight has shifted and 

3 that car is out there riding on the outside of that tire. 

4 And there was none here, it was all braking, just a solid, 

5 smooth. 

6 Q Were the skid marks here in a straight line? 

7 A Yes, sir. 

8 Q And you show that on your diagram? 

9 A Best as I could. Yes, sir. 

10 Q So both of the marks, the right tire and the left 

11 tire, would both be in a straight line? 

12 A Yes, sir. 

13 Q I will also ask you this: Did you see any gouge 

14 marks anywhere back out on the pavement? 

15 A No, sir. 

16 Q Or any marks other than the skid mark on either the 

17 shoulder or the grassy section? 

18 A There was a mark, if you go here in the grass. Once 

19 the car was towed out, you can see where the undercarriage 

20 of the vehicle had dug into the dirt. 

21 Q And you did a number of other measurements to show on 

22 your diagram; am I correct, other than the skid marks from 

23 point to point? I will show you a power point, if I might, 

24 Your honor. It will not be introduced into evidence, but it 

25 is sort of putting together what he is talking about. 
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MR. TEAGUE: what exactly is this? 

MR. BEASLEY: I will show you. It just shows the 

diagram. 

(whereupon, an off-the-record discussion was had 
among counsel.) 

Q (By Mr. Beasley) This is just simply the scene, 

Trooper Duerson, which you have already seen in the 
photographs. 

A Yes, sir. 

Q Does this accurately show how the scene was on that 
particular date, as far as you know? 

A Yes, sir. That is a bird's-eye view of this road. 

Q And the island, it shows the island? 

A Yes, sir. 

Q we mentioned a while ago the two terms that you use 

that I did not followup on as I should have. You were 
talking about point of rest and point of impact; am I 
correct? 

A Yes, sir. And if you -- on a single-vehicle accident 
like this one was, the point of impact would be where that 
vehicle struck a ditch, culvert, ground something, what 
caused the accident, what was the very first initial impact 
point on the ground that vehicle hit. Then point of rest 
would be after that point of impact how far did the vehicle 
travel and come to a complete stop. 
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22 

Q Approximately what was the difference from the point 

of impact to the point of rest? 

A Say that again. 

Q what was the distance between the point of impact and 

the point of rest? 

A On this one, I don't recall. I would have to -- the 
remarks at the bottom of the accident would -- 

Q I think we will get that in a second. 

A All right. 

Q Let's go to the next. Let me ask -- 

MR. TEAGUE: Your Honor, I object to the narrative. 

THE COURT: Take that off for a minute. 

MR. BEASLEY: I think it is just his measurements. 

THE COURT: Please approach. 

(The following bench conference was had outside the 
hearing of the jury:) 

THE COURT: is this just the diagram? 

MR. TEAGUE: This is the opinion part. I haven't 
seen this before like this. That's fine. 

THE COURT: Okay. 

(within hearing of the jury:) 

Q (By Mr. Beasley) Before we get to the next slide, I 
meant to ask you: Point of impact, what did the car 
actually hit? 

A A ditch. 

***** T HIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



23 

1 Q Then into the bank? 

2 A And an embankment. You can almost see it right 

3 through here, a little area right there. That is an 

4 embankment. It drops down and then starts to rise back up. 

5 This is higher than the road, this area right here is. 

6 Q One of the witnesses testified that the car had been 

7 sort of embedded into the bank; is that correct, the 

8 front-end part of it? 

9a I wouldn't have said that. No. 

10 Q Now, let's look at the next slide, we will go 

11 through this fairly quickly. This shows the right skid 

12 mark; am I correct? 

13 A Yes, sir. 

14 Q And the middle it is simply -- the red line would 

15 just be travel? 

16 A Yes, sir. 

17 Q Straight line? 

18 A Yes, sir. 

19 Q And then they show the left skid mark there; am I 

20 correct? 

21 A Yes, sir. 

22 Q Now, these are some measurements that you did here, 

23 for example, showing this measurement here, showing a 

24 measurement here, what was the purpose of that, Trooper 

25 Duerson? 
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A When you show the PO, or point of rest, you have to 

take a measurement from the road that you can come back here 

and put that car back in the same spot. And that is what 
those measurements are; 36 feet south of the south edge of 
State Highway 150, 67 feet west of the west edge of, I 
believe I called it the on-ramp. 

Q This is just simply sort of a recap of what you told 
us. You had 25 feet from the point here to point here, then 
the 24 feet here, then the 101 feet, which would be 150 feet 
of total skid marks; is that correct? 

A Yes, sir. 

Q All right. Just to clarify something, I believe some 

of the Toyota experts have testified in deposition sort of 

questioning whether or not the skid marks -- 

MR. TEAGUE: Objection, your Honor. Lack of 
foundation and relevance. Assumes facts not in evidence. 

THE COURT: Approach again 
(The following bench conference was had outside the 
hearing of the jury:) 

MR. BEASLEY: I can probably rephrase it. I think 
they will testify about that. 

THE COURT: Just rephrase it as a hypothetical. 

MR. BEASLEY: l'm just going to ask him this: Are 
you certain that these were from this accident scene? 

THE COURT: Okay. 
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MR. BEASLEY: That might be the simplest. 

THE COURT: Okay. 

MR. TEAGUE: Well, I don't know. 

(within hearing of the jury:) 

Q (By Mr. Beasley) Tell the court and jury, do you 
have any doubt at all that these skid marks were not left 
from this particular accident? in other words, is there any 
doubt in your mind about whether or not the skid marks, as 
you described to the jury, came from this particular 
accident from this Camry? 

A No, sir. No. I believe those, yes. 

Q Thank you very much. Now they will have questions 

for you. 

A Yes, sir. 

THE COURT: Mr. Teague. 

MR. BEASLEY: We offer Exhibit 6834, 6845, 6891. 

THE COURT: Mr. Beasley, we will do the ones from 
Mr. Lentz's deposition at a break, so we will just do these 
at the same time. 

MR. BEASLEY: That's fine. 

C ROSS-EXAM INATI0N 

BY MR. TEAGUE: 

Q Trooper Duerson, I want to ask you a little bit more 
about the information and the evidence that you documented 
at the scene. First, I want to back up. while ago you said 
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1 State Highway 150, I believe? 

2 A Yes, sir. 

5 Q is that Texana Road? 

4 A Yes, sir. 

5 Q I want to back up a little bit further from there. 

6 You're familiar with this area, aren't you? 

7A At that time I was. Yes, sir. 

8 Q It was part of your patrol area? 

9 A That was my assigned area. Yes, sir. 

10 Q And you traveled up and down Highway 69 a number of 

11 times? 

12 A Yes, sir. 

13 Q And you have used the exit for Texana Road, correct? 

14 A Yes, sir. 

15 Q And if you're traveling --if you were coming from 

16 Muskogee and you were going to go to, let's say Eufaula, if 

17 you were going to get off and go to what used to be Fountain 

18 Head State Park, you would get off on the Texana Road exit, 

19 right? 

20 A Yes, sir. 

21 Q You're familiar with a sign about a mile before 

22 Texana Road that gives you an indication that you exit here 

23 for Lake Eufaula or the state park, right? 

24 A Yes, sir. 

25 Q Let me show you what I marked as Defendants' Exhibit 
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No. 71.1. Do you recognize the sign on the right there, 
sir, that says Texana Road, Lake Eufaula State Park next 
right? 

A Yes, sir. 

Q And that's the sign that is about a mile before you 
would exit on the Texana Road, correct? 

A Yes, sir. 

Q Now I want to show you what I marked as Defendants' 
Exhibit No. 100.5. This is -- do you recognize that as the 
exit ramp at Texana Road? 

A Yes, sir. 

Q You would agree that is a pretty long exit ramp from 
where you start getting off all the way down to Texana Road, 
isn't it? 

A Yes, sir. 

Q Did you happen to measure how long it was? 

A No, sir, I did not. 

Q But it is a long ramp, isn't it? 

A Yes, sir. 

Q Let me show you 100.6. As you come off the ramp, 
there is actually kind of an upgrade where there is a little 
bit of a hill to the ramp, isn't there? 

A Yes, sir. As well as a slight curve to the right. 

Q Yes, sir. in fact, you found that when you prepared 

your report that the road curved to the right, didn't you? 
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A Yes, sir. 

Q That was part of your report. And when you're up 
here operating your vehicle exiting the highway, you can't 
see down to Texana Road from there, can you? 

A Not when you first enter the off-ramp. No, you 
can't. 

Q Let me show you what I've marked as Exhibit 100.10. 
This is the curve you're talking about to the right, isn't 
it? 

A Yes, sir. 

Q As you go downhill, doesn't it sort of curve back to 
the left and straightens out before you come to the stop 
sign and the yield sign? 

A Yes, sir. 

Q Exhibit 100.22. This is the bottom of the ramp, 
isn't it? 

A Yes, sir. 

Q This is what we looked at a while ago when Mr. 

Beasley put it up here, if you're a driver of a vehicle and 
you have exited Highway 69 on this ramp and you are coming 
to Texana Road, you're presented with a number of options, 
aren't you? 

A Yes, sir. 

Q whether you're familiar or not familiar with this 

intersection, you have the option to pull up to the left 
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1 here and stop your vehicle, correct? 

2 A Yes, sir. 

3 Q And you can turn left and that takes you back 

4 underneath Highway 69, right? 

5 A Yes, sir. 

6 Q And if you turn left and kept going, you could end up 

7 over towards Lake Eufaula going that direction, right? 

8 A Yes, sir. You wouldn't find the -- there are some 

9 areas that are down there that are part of Lake Eufaula. 

10 Yes, sir. 

11 Q Another option for a driver who stops at the stop 

12 sign would be to go across Texana Road and get back up on 

13 the ramp to get on Highway 69, correct? 

14 A Yes, sir. 

15 Q So if you were going to continue on Highway 69, what 

16 you would want to do is pull up to the stop sign, go across 

17 Texana Road, go up the ramp and get back on? 

18 A Yes, sir. 

19 Q The other option a driver has is to negotiate this 

20 turn right here and there is a yield sign. That's a yield 

21 sign, isn't it? 

22 A Yes, sir. 

23 Q So if you want to go right to Lake Eufaula where the 

24 Fountain Head State Park is, that would be the direction you 

25 would go, correct? 
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1 A Yes, sir. 

2 Q Then you have to yield for traffic on the Texana Road 

3 at that point, correct? 

4 A Yes, sir. 

5 Q And your investigation, you saw the marks in this 

6 area going off the road, and the vehicle came to rest 

7 somewhere over here in this ditch on that side; is that 

8 correct? 

9 A Yes, sir. 

10 Q Let me put up 100.25. The tire marks that you saw on 

11 the road were somewhere in this area; isn't that correct? 

12 A Yes, sir. 

13 Q All right. And you talked about this triangle 

14 island. This pavement has been resurfaced since this 

15 accident, hasn't it? 

16 A I believe so. 

17 Q And I think you testified in your deposition that 

18 this triangle island at the time of the accident had more of 

19 a curve to it, didn't it? 

20 A I believe so. 

21 Q Some of the findings that you made as a part of your 

22 investigation, just briefly, the weather was clear, correct? 

23 A Yes, sir. 

24 Q You didn't find anything or identify any information 

25 at the scene that obscured the visibility of Jean Bookout 
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1 and her driving, did you? 

2 A No, sir. 

3 Q The road surface was dry? 

4 A Yes, sir. 

5 Q The road character was downhill? 

6 A Yes, sir. 

7 Q The road alignment was a curve to the right? 

8 A Yes, sir. 

9 Q And do you recall a while ago when Mr. Beasley put up 

10 the diagram with your measurements there was an indication 

11 in your report there that unit one didn't negotiate the turn 

12 crossing Texana Road, correct? Do you recall that? unit 

13 one failed to negotiate turn crossing Texana Road. 

14 A That's what I put in there, we didn't cover that 

15 earlier, I don't believing. 

16 Q It was in the narrative. I was just asking if you 

17 recall when he put that up there. 

18 A Oh, yes, sir. 

19 Q When you arrived at the accident scene, there were a 

20 number of people still present; Mrs. Bookout was in the 

21 ambulance, Mrs. Schwarz was in the ambulance, correct? 

22 A Yes, sir. 

23 Q And there were EMTs present? 

24 A Yes, sir. 

25 Q There were some deputy sheriffs present? 
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1 A Yes, sir. 

2 Q All right. At that time when you're starting your 

3 investigation, did anyone come to you and volunteer to you 

4 and say, Listen, Trooper, I was a witness and here is what I 

5 saw? 

6A no. 

7 Q Did anyone come to you and volunteer and say, Hey, 

8 Trooper, I was talking to Mrs. Schwarz and here is what she 

9 said? 

10 A No, sir. 

11 Q No one reported to you having any information of any 

12 kind about this accident or what might have caused it, did 

13 they? 

14 A No, sir. 

15 Q I want to talk to you a little bit about the tire 

16 marks that you saw. This is the diagram that was put up a 

17 moment ago. And just so I'm -- 

18 MR. TEAGUE: Your Honor, may I step over here. 

19 THE COURT: Yes. 

20 Q (By Mr. Teague) Just so I'm clear, do you recall 

21 these red marks, or the writing that were put on this 

22 diagram at your deposition, don't you? 

23 A Yes, sir. 

2^ Q They're actually written on there by Mr. Esdale, 

correct, when he was asking you about your measurements? 
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1 A Yes. He kind of went through the same thing that we 

2 did right here, breaking it down. 

3 Q And he actually said 25 feet from the back right tire 

4 to tire to the edge of the roadway and you wrote down 25 

5 feet, right? 

6 A Yes, sir. 

7 Q Then he said 24 feet of road. So 25 plus 24 is 49 

8 feet approximately from this point to this point, correct? 

9 A Yes, sir. 

10 Q And you measured a total of 150 feet of mark on the 

11 right side, correct? 

12 A Yes, sir. 

13 Q So from this point back this way was 101 feet? 

14 A Yes, sir. 

15 Q All right. So back when your deposition was taken, 

16 do you remember when than was? May 25, 2010? 

17 A Okay. 

18 Q It was very clear to all of us then that you measured 

19 150 feet of marks; isn't that correct? 

20 A Yes, sir. 

21 Q Okay. And do you recall this mark that was left from 

22 the left side of the vehicle? You didn't actually measure 

23 that one, did you? 

24 A I think we just went from here to there. I didn't go 

25 over there and run the tape over it. I went from the right 
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1 50 or the right line when I think the fog line and measured 

2 from there. 

3 Q in fact, I think you said that you kind of folded 

4 this one in with that measurement, didn't you? 

5 A Yes, sir. 

6 Q All right. But you saw two marks, correct? 

7 A Yes, sir. 

8 Q All right. Now, do you, Trooper Duerson, recall 

9 meeting with Karl Stopschinski, the accident reconstruction 

10 expert retained on behalf of Toyota, at the accident scene? 

11 A Yes, sir. 

12 Q Do you recall going through with him your accident 

13 report and the measurements that you took at the accident 

14 scene? 

15 A Yes, sir. 

16 Q Do you recall talking to him about the point of rest 

17 and the point of impact? 

18 A Yes, sir. 

19 Q All right. And do you recall walking over to the 

20 area in the dirt and pointing to it and telling him, This is 

21 where the vehicle came to rest? 

22 A Yes, sir. 

23 Q And he marked that area with some flags or a cone? 

24 A Yes, sir. 

25 Q And then you continued to walk back where the marks 
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were to approximately where you first saw them beginning? 

A Yes, sir. 

Q All right. Do you recall seeing any evidence of the 
tires continuing to spin at this point of rest? 

A No, sir. 

Q By chance, did plaintiffs' accident 

reconstructionist, Mr. McCort, did he ever take the time to 
come and go to the scene with you? 

A Mr. McCort? 

Q Yes? Plaintiffs' accident reconstruction expert. 

A I mean, we met so many people I can't say yes or no. 

I don't believe so. 

MR. TEAGUE: That's all my questions, your Honor. 
THE COURT: Any redirect? 

MR. BEASLEY: Little bit of redirect. 

REDIRECT EXAMIN ATIO N 

BY MR. BEASLEY: 

Q Trooper Duerson, tell the jury how many times the 

lawyers for the Toyota and also the experts got you and 
Trooper Cash to come to the scene? 

A Three times. 

Q were they concerned about the skid marks when they 

were talking to you trying to get you to say that they 
weren't heavy skid marks? Do you recall that? 

A There's -- I wouldn't say they -- they were just 
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trying to clarify. I mean, there has been so much confusion 
over this whether they were heavy, dark. I will say they 
were prominent, I saw them. 

Q But they were concerned about the skid marks, weren't 
they? 

A Everybody was. Yes, sir. 

MR. BEASLEY: Thank you. 

THE COURT: Trooper, you can step down, sir, and 
you're released from your subpoena and you are free to go. 

Ladies and gentlemen, it is now 12:00. we're going 
to take our lunch break, we're in recess until 1:15. 
if you did not check in this morning at the jury assembly 
room, please do so now during your lunch break, we will see 
you at 1:15. Enjoy your lunch. And do not discuss the 
case, and do not form any opinions. 

All rise while the jury exits. 

(whereupon, the jury exits the courtroom.) 

THE COURT: what were the exhibits that are -- 

MR. ESDALE: For Trooper Duerson, they are 6834, 
6845, 6891, and 5353. 

THE COURT: Are there any objections to those? 

MR. TEAGUE: No objections. 

THE COURT: Court will admit Plaintiffs' Exhibit 
6834, 6845, 6891, and 5353. what were the defendants'? Did 
defendants' have any during Mr. Lentz's deposition? 
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MR. CLARK: No, ma'am. 

THE COURT: Let me say also: I will mark as 
Court's Exhibit 1 the redacted video clips from Katherine 
western's deposition. I'm also marking as Court's Exhibit 
lA the entire transcript so the appellate court will have 
the benefit of what was or was not redacted. 

Then I will mark as Court's Exhibit 2 the clips 
that were shown from Mr. Lentz's deposition. And at some 
point, I need a copy of Mr. Lentz's entire deposition to 
attach to the record too. It will be marked as 2 a, the 
transcript of Mr. Lentz's deposition. 

Then with regard to Trooper Duerson? 

MR. TEAGUE: Defendants' 71.1, Defendants' 100.5, 
100.6, 100.10, 100.22, and 100.27. 

MR. ESDALE: No objection. 

THE COURT: The court will admit Defendants' 
Exhibit No. 71.1, 100.5, 100.6, 100.10, 100.22, and 100.25. 

MR. ESDALE: Your Honor, here is the deposition of 
Mr. Lentz for the court's exhibit. 

THE COURT: I will mark it as Court's Exhibit 2 a. 
And for your purpose, the court's exhibits obviously don't 
go back. They're simply for the purposes of the record. 
Then do we have the exhibits for Mr. Lentz's deposition? 

MR. BAKER: Yes, your Honor. 699. 

MR. CLARK: You might want to take these one at a 
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time, Mr. Baker, for the objections. 

THE COURT: Let me ask this: I'm assuming there 
were no objections if there weren't made any during the 
testimony. And that's what I don't know. I just don't -- 
MR. BIBB: There were a lot of objections made 
during the course of the transcript there, your Honor. 

These are subject to all the motions in limine about the 
recalls, there was testimony about sticky pedal, there was 
testimony about floor mat entrapment trap, of which we 
assert had no relationship to this case. 

we can make a broad objection generally to all of 
these. Mr. Clark may have specific objections. They also 
related to post-manufacture and post-accident matters, so we 
object essentially to every single one of those exhibits for 
those grounds. 

THE COURT: Let me ask: Trying to find out a way 
to make it clear for the record, is there anything that 
you're objecting to that was not raised in your objections 
to the deposition transcript? 

MR. CLARK: There is for some, there is not for 
others. And the reason for that is the fact that a witness 
was shown something and talked about something doesn't 
necessarily mean that it ought to be admitted as an exhibit 
admitted and go back to the jury. For instance, if there is 
no foundation laid for it. 
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THE COURT: Let me tell you this: if you will have 
objections from this point forward, other than the 
objections that I ruled on on the objections to deposition 
transcript, they need to be made as the exhibits are being 
put on. So I don't know if before each video deposition you 
need to just exchange so that any additional objections can 
be made. Because the only objections that I've ruled upon, 
and you can't put the horse back in the barn -- however that 

goes -- because since there were no additional objections 

made, I will let you make them for the record. But from 
this point forward, we need to figure out a method so you 
know and the objections are made as they're introduced, or I 

somehow rule on them before they are shown to the jury. 

MR. BIBB: There were objections where these 
exhibits came in in the objections that is we submitted to 
the court to the testimony. 

THE COURT: And I'm saying any of those objections 
you-all have preserved through your rulings on your 
objections that I ruled on to the deposition testimony. So 
those are all preserved and are preserved for purposes of 
appeal. You don't need to remake those, we will just make 
that statement at the end of each deposition. 

MR. BIBB: Thank you, Judge, that was my concern. 
Mr. Clark may have some additional ones to those 
depositions. 
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MR. CLARK: Your Honor, we can make these before or 
after, whatever you like. 

THE COURT: I will tell you this: They better be 
made before the jury sees them, because if I sustain your 
objection it is too late if you don't raise it until I've 
shown it to the jury. 

MR. CLARK: That's exactly right. Now, I don't 
think in any of these transcripts, you know, we don't have 
like we had during Ms. western, like we might have with some 
of the doctors, where the witness holds up the document. 
Certainly we would need to make contemporaneous objections 
to that. 

But a lot of the objections that we have for these 
documents, were are not going to object beyond what we 
already have and the court has already ruled on to the 
discussion of the documents, as to the introduction of the 
documents, we can make them before, whatever the court 
would like. 

THE COURT: So you're objecting -- you're not 
objecting other than what you set forth in your objections 
to the -- in the deposition designation. But you're saying 
even though you have no additional objections as to why the 
testimony regarding the documents should come in, you may 
have additional objections with regard to the document 
actually being admit as an exhibit that wasn't raised in 
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1 your objections to the deposition testimony? 

2 MR. CLARK: Precisely. 

3 THE COURT: Okay do you have any additional 

4 objections to 699? 

5 MR. BEASLEY: Yes, ma'am. There is no foundation 

6 for it. 

7 THE COURT: I thought all of this was ruled in your 

8 -- I thought you did all of that. Did you not make 

9 foundation objections? 

10 MR. CLARK: well, we may have. But the foundation 

11 objection -- the testimony about 699 is about what Mr. Lentz 

12 knowing about Nissan, and that is a different foundation 

13 objection from the fact that Mr. Lentz had never seen that 

14 document before. 

15 THE COURT: I just know that you made several 

16 foundation objections. Do you think this is a new objection 

17 that wasn't raised? Okay, in the event it wasn't, I will 

18 overrule it, and 699 will come into evidence. 

19 MR. BAKER: 701, your Honor. 

20 MR. CLARK: 701, nothing additional, your Honor. 

21 THE COURT: Okay. Plaintiffs' Exhibit 701 is 

22 admitted into evidence. 

23 MR. BAKER: 702. 

24 MR. CLARK: Your Honor, we talked about this one 

25 yesterday. And we do object to this going into evidence in 
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1 its entirety because of the hearsay newspaper article on the 

2 back of it. we would not have additional objections, 

3 although we obviously preserve all our former objections to 

4 the first two pages of it, which is the e-mail string, we 

5 don't object to the testimony about the newspaper article, 

6 we object to the newspaper article itself. 

7 MR. BAKER: It is part of the e-mail, your Honor. 

8 There is no separate article. 

9 MR. CLARK: There it. It starts on -- the by line 


10 

starts on the page before that right there. 

11 

THE COURT: was it attached? 

12 

MR. BAKER: It is all part of the e-mail. 

13 

THE COURT: was it an attachment to the e-mail? 

14 

MR. BAKER: It appears to me to be the same text. 

15 

MR. CLARK: I think it may have been pasted into 

16 

the bottom rather than as an attachment, your Honor. 

17 

THE COURT: So you think it was the actual wall 

18 

Street Journal article that was attached to it? 

19 

MR. CLARK: Yes, ma'am. It starts with a title and 

20 

by line there at the bottom of that page. I think is the 

21 

title and there is a by line. 

22 

THE COURT: Okay. And this is the one that he was 

23 

asked specific questions and whether he agreed with certain 

24 

statements in it, correct? 

25 

MR. BAKER: Yes, ma'am. 
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THE COURT: What I would do is I would allow the 
article to be attached, but I want redacted anything he 
wasn't specifically questioned about. 

MR. BAKER: Okay. 

THE COURT: That was 702? 

MR. CLARK: Yes, ma'am. 

THE COURT: So 702 is admitted into evidence with 
the provisions redacted that he was wasn't specifically 
questioned about. 

MR. BAKER: Relating to the article? 

THE COURT: Yes. Just related to article. Yes. 
And the next one? 


MR. BAKER: 703. 

MR. CLARK: Your Honor, we do object to that 
document coming in for the reasons that we discussed 
yesterday. I think it is pretty clear on its face it is a 
recall document. 

MR. BAKER: I think he was asking about the Q & A 


19 that was attached to. 

20 MR. BIBB: Q & A for 7DL or ALA. 

21 MR. CLARK: It's the 90L. It is two documents. 

22 And, your Honor, well preserving all of our prior 

23 objections, perhaps a similar approach to this one would be 

24 appropriate that we put in what he was asked about and 

25 redact the rest. 


***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



44 


1 THE COURT: Were there just certain -- I was trying 

2 to find the testimony on that one. 

3 MR. CLARK: It's page 31, your Honor. At least 

4 that's what the transcript says. 

5 THE COURT: I have on page 31 it is at the very 

6 bottom starting at line 23. This was the safety advisory? 

7 MR. CLARK: Yes. That is the 90L recall, your 

8 Honor, if you look over on -- 

9 MR. BAKER: I was going the suggest, your Honor, 

10 perhaps we put in the Q & A they specifically discussed. 

11 THE COURT: what is that page number? 

12 MR. BAKER: Bates number starts -- 

13 THE COURT: Can we just mark that one page as 703? 

14 MR. BAKER: The Q & A is several pages. 

15 THE COURT: Why don't we tear off the top page and 

16 mark that 703. is there an objection to the 

17 question-and-answer portion? 

18 MR. CLARK: Nothing additional. 

19 THE COURT: So 703 will be admitted with the first 

20 page taken off of it. Okay. 

21 MR. BAKER: 704. 

22 MR. CLARK: Nothing additional on 704, your Honor. 

23 MR. BAKER: Your Honor, can I make an offer of 

24 proof of the first page as a court record? 

25 THE COURT: Yes. 
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MR. BAKER: How would I mark that? 

THE COURT: we will make it Court's Exhibit 3. 

MR. BAKER: 706. 

MR. CLARK: Nothing additional. 

THE COURT: Let's go back to 703. Did you want to 
make your record on that first? 

MR. BAKER: Yes, ma'am. I have marked the first 
page of 703 that we have pulled off of the full exhibit, and 
I just wanted to make an offer of proof and include it as 
Court's Exhibit 3 so it will be in the record -- 

THE COURT: Okay. 

MR. BAKER: -- for the sake of completeness of the 

document. 

THE COURT: And I just want to read it to see what 
I've excluded. Let me ask: On this, I don't see that it 
even mentions the recall, what is your objection to this? 

MR. CLARK: I'm not sure, your Honor, that it -- 

THE COURT: Because didn't -- wasn't floor mats the 
one thing that I said would come in? 

MR. CLARK: I think there will be later in the case 
some testimony from some other people that will put that 
kind of document into context and will eventually make it 
clear to the jury that is a recall document. 

MR. BIBB: It relates to the 90L recall campaign. 

I understood that the court's ruling was that the 90L and 
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1 the ALA, which is the 2009 and 2010 floor mat and sticky 

2 pedal recalls were out and that the plaintiffs could use 

3 materials related to the 70L campaign which was in 2007. 

4 THE COURT: All these numbers mean nothing. 

5 I remember now there were the two floor mats. I ruled the 

6 earlier one comes in, the second doesn't. 


7 

MR. 

BIBB: 

This relates to the second. 

8 

THE 

COURT: 

My ruling stays the same, and I will 

9 mark 

-- accept this 

as Court's Exhibit 3. And then there 

10 were 

no additional 

objections on 704. Now we're on 706? 

11 

MR. 

BAKER: 

Yes, ma'am. 

12 

THE 

COURT: 

Okay. 

13 

MR. 

CLARK: 

And I thought there were no additional 

14 objections on 706. 


15 

THE 

COURT: 

All right. 

16 

MR. 

BAKER: 

707. 

17 

MR. 

CLARK: 

Nothing additional, your Honor. 

18 

THE 

COURT: 

Okay. 

19 

MR. 

BAKER: 

708. 

20 

MR. 

CLARK: 

Nothing additional. 

21 

MR. 

BAKER: 

709. 

22 

MR. 

JENNINGS: Nothing additional. 

23 

MR. 

baker: 

710. 

24 

MR. 

CLARK: 

Nothing additional. 

25 

MR. 

baker: 

711. 
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1 

MR. CLARK: 

Nothing 

additional. 


2 

MR. BAKER: 

712. 



3 

MR. CLARK: 

Nothing 

additional. 


4 

MR. BAKER: 

713. 



5 

MR. CLARK: 

Nothing 

additional. 


6 

MR. BAKER: 

714. 



7 

MR. CLARK: 

Nothing 

additional. 


8 

MR. BAKER: 

715. 



9 

MR. BIBB: 

Can we say no additional 

objections. 

10 

MR. CLARK: 

Yes. I 

think she told 

us that we 

11 

preserved all of those. 



12 

THE COURT: 

Yes. And all of your objections 

13 

through any of your 

deposition designations 

are preserved 


14 for appellate purposes in this deposition or any other 

15 deposition that we deal with. 

16 MR. BIBB: I just don't want the Court of Appeals 

17 to say something like we waived. 

18 THE COURT: No. Nothing is waived. 

19 MR. CLARK: Mr. Bibb has had that experience, I 

20 have not. He is more frightened of it than I am. No 

21 additional objections to 715. 

22 MR. BAKER: 716. 

25 MR. CLARK: This document is hearsay. It hearsay. 

24 And there is also some 403 problems. It is a letter from 

25 congress. 
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MR. BIBB: It is a letter from somebody. It is 
clearly an out-of-court statement. It's highly prejudicial. 
He was -- I think it was over our objection that he was even 
asked about it. Now to introduce some letter written by a 
congressman to Mr. Lentz is an exhibit for the jury, I think 
would be incorrect. 

THE COURT: what would be the exception that you 
would claim on that? 

MR. BAKER: I can't think of any better example of 
a government document written in the scope and course of his 
employment with the government. 

MR. CLARK: I think we're conflating a couple of 
hearsay exceptions there , your Honor, what the rule says 
-- I will pull it and not misquote it -- what the rule says 
i s: 

"A record of a public office or agency, not a 
congressman, setting forth its regularly conducted and 
regularly recorded activities or matters observed 
pursuant to duty imposed by law and as to which there is 
a duty to report." 

There is no foundation that there is a duty to 
report. There is no foundation that this is regularly 
conducted or regularly recorded activity. There is no 
foundation it is a matter observed pursuant to a duty 
imposed by law. 
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THE COURT: Let me ask: So this was the letter 
that they sent out on behalf of the energy and commerce 
committee; is that right? 

MR. BAKER: Yes, ma'am. It was part of their 
hearing process looking into this situation. 

THE COURT: Gentlemen, what I want to do I want to 
look at the law on that one again and see. So I will 
reserve 716 at this point in time. 

MR. TAWWATER: when you're looking at that, your 
Honor, you might also look at the business record exception. 
This was received by the company as a part of their normal 
business and was responded to as part of their business by a 
governmental agency. 

MR. CLARK: However, your Honor, Oklahoma has a 
sentence in the business exception that I think is a good 
sentence that a lot of states don't have the final on: 

"A public record inadmissible under paragraph 8, which 
is the public records exception, is also inadmissible 
under the business records exception." 

And certainly if you want to treat this as a Toyota 
document, which is erroneous, but even if we want to do that 
it is hearsay within hearsay. And its alleged business 
record nature would not take care of Representative waxman's 
hearsay statements within it. 

MR. TAWWATER: I think he just bootstrapped his 
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argument, Judge. 

THE COURT: I will look at both of those. So I 
will reserve 716. 

MR. BAKER: 717. 

MR. CLARK: Your Honor, this document has some of 
the hearsay in it from Mr. wozniak that you excluded 
yesterday. 

THE COURT: Can we just redact those portions? 

MR. BAKER: The difference, your Honor, is this is 
a business record of Toyota that was produced in conjunction 
with this litigation. So I would take -- so I believe it 
would take contents of the document out of the realm of 
hearsay. 

MR. CLARK: Your Honor, that's a misstatement of 
the law, because Section 2805 says that if there are 
multiple layers of hearsay, so you have Mr. wozniak's 
statement and then Toyota's statement, you have two layers 
of hearsay. The business record exception might arguably 
take care of Toyota's statement later in the hearsay. It 
absolutely does not take care of Mr. wozniak's statement 
layer of the hearsay. 

THE COURT: I will let you know. I will read 717 
and study it. So I will reserve that one too. So the 
additional objection is hearsay? 

MR. CLARK: Yes, ma'am. 
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1 

MR. BAKER: 718. 

2 

MR. CLARK: Your Honor, maybe we could reserve this 

3 

document, because there is an issue that we need to talk 

4 

about with regard to Mr. Fukushima's testimony as well about 

5 

a recall on Prius, 2009, 2010 Prius for antilock brake, we 

6 

can talk about it now, we can talk about when we talk about 

7 

Mr. Fukushima. 

8 

THE COURT: Let me just reserve that for right now. 

9 

MR. CLARK: Probably that makes sense for right 

10 

now. 

11 

MR. BAKER: I would rather talk about Fukushima 

12 

with Fukushima. 

13 

THE COURT: And this has some of the issues in it 

14 

that you're raising on Fukushima. 

15 

MR. CLARK: Yes, ma'am. There may be one or two 

16 

other things as well, but I think that's the primary one. 

17 

THE COURT: Okay. So I will reserve 718. 

18 

MR. BAKER: 719. 

19 

MR. CLARK: No additional objections, your Honor. 

20 

MR. BAKER: 720. 

21 

MR. CLARK: I think, your Honor, we've got the same 

22 

issue here that we have with 718. we ought to reserve that. 

23 

That would be my only additional objection to this document. 

24 

THE COURT: I will reserve 720 also then. 

25 

MR. BAKER: 721. 
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MR. CLARK: Did he discuss the attachment at all; 
do you recall? I remember the discussion in the body of the 
e-mail, but I just can't remember that he testified about 
the attachment at all. 

THE COURT: The third page. 

MR. CLARK: I think Mr. Bibb is absolutely right, 
we have no additional objection to that. 

MR. BAKER: 722 is another congressional letter. 

THE COURT: I will reserve it. 

MR. TAWWATER: if we will just note on that one, 
just to be clear, that is to Mr. Lentz, the witness who was 
testifying. 

THE COURT: Okay. And I think the other one was 
directly to him also. 

MR. CLARK: I think probably those two will be 
disposed of in concert. Our concerns about them are the 
same, and I think the law that governs them is the same as 
wel 1 . 

THE COURT: Okay. So I will reserve both of those. 

MR. BAKER: 723 is Mr. Lentz's prepared statement 
to congress. 

THE COURT: And I will reserve both of those as 

wel 1 . 

MR. CLARK: Your Honor, there is a discussion of a 
couple of unrelated recalls in here, your Honor. One of 
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them is that recall that we need to talk about with regard 
to Mr. Fukushima. Perhaps we should reserve this one as 
wel 1 . 

THE COURT: Okay. 

MR. BAKER: Sorry, your Honor. 

THE COURT: 723. So I will just reserve it to deal 
with the Fukushima issue also. 

MR. BAKER: 724 is the transcript at the hearing on 
oversight investigation subcommittee during Mr. Lentz's 
testimony that he was cross-examined about. This is a 
limited portion, I believe just related primarily with what 
he -- 

MR. CLARK: There are a lot of objections to this 
document, we can go through it line by line, your Honor, 
but in my mind it is no different than sending a deposition 
transcript back to the jury, which we wouldn't do. in fact, 
we designated and counter designated from this testimony as 
if it were a transcript. 

MR. BAKER: Perhaps the best was is we will pull 
the pages of his specific testimony that he was questioned 
about from that transcript. 

MR. BIBB: It i s just like cross-examining a 
witness from the deposition transcript. The transcript 
itself doesn't go back. I think that's what is the 
objection is here. They can use this to cross-examine him 
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on a prior inconsistent statement, but the document itself 
wouldn't go back. 

THE COURT: was this all under oath? 

MR. CLARK: Yes, it was. 

THE COURT: I would tend to think this is like 
deposition testimony, so I will not admit 724, but I need it 
for the record. 

MR. BAKER: Can I mark it as a court's exhibit, 
your Honor? 

THE COURT: No. We wi11 leave it as Plaintiffs' 
Exhibit No. 724, but the record will reflect it wasn't 
admitted. It won't got back. 

MR. BAKER: very good. 725. 

MR. CLARK: Your Honor, this is another incident 
that you excluded yesterday. And it's -- remember, this is 
the document about which you permitted the question about 
whether he saw these kinds of documents, but you excluded 
the substantive discussion. You excluded the substantive 
discussion of the incident, is that the Avalon? 

MR. BAKER: Avalon. 

MR. CLARK: This is over on page 131. Sorry, your 
Honor, that wasn't correct. There was a -- 

THE COURT: This is one that he says he hasn't seen 
this, correct? 

MR. BAKER: He was being shown an example of a 
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field technical report; that was the example he was shown, 
when he looked at it he said he didn't get those. 

MR. CLARK: if I can take one more look. I think I 
thought it was the other one. And I was too hasty. This is 
-- the problem with this vehicle, your Honor, it is not UA, 
it is high idle. 

THE COURT: And I think it was just given as an 
example. I'm not going to admit 725. 

MR. BAKER: 729. 

MR. CLARK: No additional objections, your Honor. 

MR. BAKER: 730. 

MR. CLARK: Your Honor, we talked a little bit also 
yesterday about Mr. Telso (phonetic). And there is a whole 
lot of hearsay from Mr. Telso in this document. Because it 
begins with the e-mail Mr. Telso wrote to him. we also have 
similarity concerns with this that we discussed yesterday, 
we do not have additional objections beyond what the court 
has already ruled on to the part of this that was authored 
by Mr. Lentz or the exchanges with Ms. Oshiro, O-S-H-l-R-O, 
that follows. It is the suggested response to Mr. Lentz. 

Our objection begins -- 

THE COURT: So is the concern here that there are 
hearsay statements in here where the same sort of thing with 
the other one that, perhaps, someone is -- sorry. Remind 
me, the person that received this was who? 
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1 MR. CLARK: Mr. Lentz. 

2 THE COURT: This is the gentleman, the engineer 

3 type person, so basically it is the same sort of objections 

4 over here you were making over here on wozniak whether or 

5 not it contained his. is there any way from this we can 

6 redact anything that is hearsay where he is repeating what 

7 Mr. -- 

8 MR. BAKER: I think it is all part of the 

9 conversation, your Honor, therefore it is a business record 

10 showing how Toyota is responding to this. It would take it 

11 out of hearsay. 

12 THE COURT: Let me look at this one in conjunction 

13 with the one from Mr. wozniak. And the claim this would be 

14 -- the exception would be this is a business record? 

15 MR. BAKER: Yes, ma'am. 

16 MR. CLARK: And again -- 

17 MR. BAKER: 731 would fall under the same category 

18 and 732. 

19 MR. CLARK: Yes. 732 goes in the same 

20 conversation. 

21 THE COURT: Okay. So I will reserve 31 and 32 

22 until I've had a chance to look at them. 

23 MR. BAKER: 733. 

24 MR. CLARK: No additional objections to 733, your 

25 Honor. 
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MR. BAKER: 736 is also a prepared statement of Mr. 
Lentz made to one of the committees of congress. 

MR. CLARK: And no -- 

MR. BIBB: Now, this, Judge, again this relates, 
has discussion of the two specific 2009, 2010 recalls; the 
floor mat entrapment and the sticky pedal. 

THE COURT: Can we just limit it to what he was 
actually questioned about? 

MR. BAKER: Yes, ma'am. 

THE COURT: So 736 will be redacted. All right. 
Please tell me we're about to the end. 

MR. BAKER: Yes, ma'am, we were. 739. This is an 
excerpt of his congressional testimony, so I think -- 

THE COURT: That would be the same. 

MR. BAKER: -- that would be the same as the other 

one. 

THE COURT: Okay. 

MR. BAKER: 740 is the discussion held at the end 
of his deposition about the Safe Stop, that sort of thing. 

MR. CLARK: Your Honor, there is -- Mr. Lentz says 
in his deposition that he thinks this may be a draft 
document. He says that -- he says that on page 239, line 
14. Given that it's -- he thinks it may be a draft 
document. Given that it does not have a Toyota bates 
number, I'm not certain that we have enough foundation to 
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admit this as substantive evidence. 

THE COURT: I thought it had a S-A-A-T-C-H-l. 

MR. CLARK: I don't know what Saatchi is, your 
Honor, but anything that came from Toyota, any of the MDL 
documents that came from Toyota, the bates number starts 
with TOI for Toyota. 

THE COURT: Do we know where that document came 

from? 

MR. BAKER: It came from the MDL, your Honor. 

THE COURT: until someone can lay a foundation for 
me that it is a Toyota document, it was produced by Toyota, 

I will not permit 740. 

MR. BAKER: Very good, your Honor. 

THE COURT: For the record and to make certain 
we're all on the same page, I'm admitting Plaintiffs' 

Exhibit 701; 702, as redacted; 703 and 704; 706 through 715. 
I'm reserving 716, 17, 18. I'm admitting 719, reserving 
720, admitting 721, reserving 722 and 23. 

I did not admit 724 and 725. I'm admitting 729, 
reserving 730, 731, and 732. I'm admitting Exhibit 733, 
admitting 736 with the redactions that we discussed, and I'm 
reserving 739 and not admitting -- sorry. I did not admit 
739, and I did not admit 740. 

MR. TAWWATER: Just for the record 703 was admitted 
except for the first page of 703 which was removed and 
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marked as a court's exhibit. 

MR. CLARK: I think that is Court's Exhibit 3. 

MR. BAKER: I thought you admitted 699. 

THE COURT: Yes. 699 was admitted. 

MR. BAKER: And I just wanted to say for the record 
I've taken 702 and 736 to make the redactions and I will 
give them back to the court. 

MR. CLARK: NOW -- 

THE COURT: Just make certain and show those to Mr. 
Clark before we get them into evidence. 

MR. CLARK: Did we come to a conclusion? we got so 
busy talking about these exhibits I'm not sure what the 
conclusion was of how the court wants to do this with the 
future designations. 

THE COURT: Let me ask this: This works fine with 
me, if you have additional things like what we discussed 
now. if you think there is an objection that you think 
would change what I did in the designations, you need to 
raise it before it comes in. But if it is just strictly 
does the document versus the testimony come in we can do it 
like this. I think it would be the most appropriate way to 
do it. 

MR. CLARK: And I think that's de facto already 
what we have done; that's what we tried to do anyway. There 
may be some depositions down the line that it is different, 
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but we're good. 

THE COURT: Off the record. 

(Conclusion of morning trial testimony.) 
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